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South Lakeland District Council 

CABINET 

24
th

 August 2016 

NATIONAL PLANNING UPDATE 

 

PORTFOLIO: Councillor Jonathan Brook - Housing and Innovation 
Portfolio Holder 

REPORT FROM: David Sykes – Director People and Places 

REPORT AUTHOR: Dan Hudson – Development Strategy and Housing 
Manager 

WARDS: All except those wholly within National Parks 

KEY DECISION: Notice Published in Forward Plan 30/06/16 

 

1.0 EXPECTED OUTCOME 

1.1 The Council Plan sets out a target of delivering 1000 affordable homes to rent 
by 2025. A key means of achieving this is the securing of affordable housing 
through planning obligations associated with market housing schemes. The 
context in which such decisions are taken has changed as a result of the 2016 
Housing and Planning Act, which introduces a duty to promote starter homes 
and a recent Court of Appeal Judgment in relation to Planning Obligations for 
Affordable Housing. This report seeks to agree an interim response pending 
full consideration through the Local Plan Development Management Policies 
document currently in preparation. 

2.0 RECOMMENDATION 

2.1 It is recommended that Cabinet:- 

(1) Notes the report; and 

(2) Endorses the steps set out in Paragraph 3.19 as an interim 
response to the 2016 Housing and Planning Act and Court of 
Appeal judgment on planning obligations. 

  

Appendix 1 
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3.0 BACKGROUND AND PROPOSALS 

3.1 There have been two major developments in national planning legislation and 
guidance. These are the 2016 Housing and Planning Act, which introduces a 
duty to promote starter homes and a recent Court of Appeal Judgment in 
relation to Planning Obligations for Affordable Housing. 

Housing and Planning Act 2016 and associated draft Regulations on 
Starter Homes 

3.2 The Housing and Planning Act was granted Royal Assent on 13th May of this 
year. In addition to the housing elements of the Act, whose implications will be 
considered in the revised Housing Strategy, to be the subject of a further 
report in September, the Act has a number of important implications for 
planning policy and development management which will need to be 
addressed. These include 

 The legislative basis for Starter Homes, the Government’s flagship 
affordable homes to buy product – including a statutory duty on Local 
Authorities to promote the delivery of starter homes; 

 A duty to promote the delivery of self build and custom build homes; 

 Modifications to processes for Neighbourhood Planning; 

 Greater powers for the Secretary of State to intervene directly in the 
planning process and prepare or appoint others to prepare a Local Plan 
and to reclaim his/her costs in doing so from the Local Planning Authority; 

 Requirements on Local Planning Authorities to maintain registers of 
previously used land; 

 Provision for planning permissions in principle; 

 A requirement to report on the financial benefits of development 
proposals when decisions are taken on planning applications; 

 The processing of planning applications by alternative providers other 
than the Local Planning Authority; 

 Proposals for reviews of national and local policy requirements for energy 
efficiency and sustainable drainage. 

3.3 Most of the issues raised by the Housing and Planning Act relate to 
development management and have been the subject of a training session for 
Planning Committee. A target for self build housing has already been 
incorporated into the Council plan. For the purpose of this report and delivery 
of the Council Plan,the most important element for the purposes of this report 
is the introduction of the statutory duty to promote Starter Homes. The 
Government’s priority for affordable housing delivery is increasingly affordable 
housing to buy and the starter home is the key means by which it is seeking to 
deliver it. Much of the detail of the starter home product will emerge from 
forthcoming regulations but the key elements are; 

 A starter home is a new dwelling – constructed or adapted for use as a 
single dwelling and not previously occupied as such; 

 That a starter home is affordable housing for sale; 

 That it is to be sold at a minimum of 20% below market price up to a 
ceiling  of £250,000 (or £450,000 in London); 
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 That it can only be purchased by first time buyers; 

 That is can only be purchased by persons between the ages of 23 and 
40; 

3.4 A number of aspects of the starter homes will be the subject of future 
regulations. These will include 

 The terms under which starter homes can be sold or let; 

 Requirements for starter home provision in development, including 
the thresholds for starter home provision and the percentage of units 
provided to be starter homes (previous consultative proposals suggested a 
requirement of 20% of units on all developments of 10 or more dwellings 
to be starter homes and the current expectation is that this will remain); 

3.5 The Government has set a target of delivering 200,000 starter homes by 
2020. The Homes and Communities Agency has been charged with delivering 
the Starter Homes Agenda. There is no indication at the present time that this 
strategic direction will be affected by recent changes to Central Government. 

 Court of Appeal Judgement – West Berkshire District and Reading 
Borough Council versus Secretary of State for Communities and Local 
Government 

3.6 On 28th November 2014, the Government introduced National Planning 
Practise Guidance accompanied by a written ministerial statement with the 
following effect; 

 Local Planning Authorities were not to seek developer contributions for 
infrastructure or affordable housing on development proposals of 10 
dwellings or less or with a maximum gross floorspace of 1000 sq m; 

 In designated rural areas (including all of South Lakeland apart from 
Kendal, Ulverston and Grange-over-Sands parishes), Local Planning 
Authorities could still apply a threshold of 5 dwellings or fewer. However 
any contribution had to be in the form of a cash payment to be paid after 
completion of units within the development. 

 The above restrictions not to apply to rural exceptions sites 

 A vacant building credit was introduced, whereby where development 
involves the re-use or demolition of relevant vacant buildings, planning 
obligations should only be levied on the additional floorspace created. 

The purpose of the guidance was to reduce the regulatory and financial 
burden on small-scale development and make it easier for small and local 
builders to get involved in housing delivery.   

3.7 The new guidance was challenged in the High Court by West Berkshire 
District and Reading Borough Councils. On 31st July 2015, the High Court 
found in favour of the Berkshire councils and quashed the relevant parts of 
the National Planning Practice Guidance. However the Government 
challenged this decision in the Court of Appeal and on 11th May 2016, the 
Court of Appeal found in favour of the Government. The National Planning 
Practise Guidance was re-instated shortly afterwards.  The NPPG is guidance 
and must be weighed against the statutory policies of the Development Plan 
and other material considerations. 
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South Lakeland’s Affordable Housing Policies 

3.8 South Lakeland’s Policy on Affordable Housing is Policy CS6.3 of the 
District’s Core Strategy. This requires that for development of nine or more 
dwellings in main settlements, and three or more elsewhere, no less than 35% 
of dwellings will be affordable unless there is clear evidence that this would 
make the development unviable. The policy currently requires that any 
housing provided is made available solely to people in housing need at an 
affordable cost for the lifetime of the property. 

3.9 The policy requires that the mix and tenure of affordable housing, reflect 
identified housing need. Although not part of the policy itself, the Council 
generally requires at least 50% of the affordable component to be for rent and 
that affordable housing for sale be provided at or below affordable prices set 
by the Council and reviewed annually. 

3.10 Different policies apply within the National Parks and delivery through market 
housing schemes is a less important element in these areas with most 
delivery being through 100% affordable allocations and exceptions sites. 

3.11 Within SLDC’s planning area, the delivery of affordable housing through 
market housing schemes is a critical means by which the Council’s target of 
1000 homes for rent will be delivered. 

 Consequence of Changes 

Starter Homes 

3.12 The Government is proposing a change to the National Planning Policy 
Framework which will have the effect of classifying starter homes as 
affordable housing for the purposes of housing delivery. The full implications 
of the Starter Homes initiative will not be known until the regulations and the 
proposed changes to the National Planning Policy Framework come into 
effect. Policy CS6.3 does not specify the type of affordable housing to be 
provided and in simple terms, the introduction of a national policy requirement 
and a duty to promote would not require the policy to be changed – it would 
represent a different form of affordable housing. However there are a number 
of issues; 

 Starter homes are not affordable homes in perpetuity – they can be 
sold at full market value after a certain period of time; 

 Although restricted to first time buyers under 40, they are not subject to 
the local occupancy restrictions currently applied to affordable housing 
for sale; 

 The discount of a minimum of 20% of market price would make little 
difference in low value areas where SLDC’s set affordable price approach 
results in a similar level of discount. So if the market value of a 2 bed 
property is less than £125,000 (as it can be in some parts of Ulverston), 
the current affordable price of £99,750 would represent a discount of 
around 20% - similar to a starter home. However in high value areas, such 
as parts of the Cartmel peninsula, where the average price for a lower 
quartile property can be £170,000 or more, the current approach can 
achieves discounts of 40% or more. Here starter homes with a 20% 
discount would be out of the reach of people in need for whom 
existing affordable housing for sale would be accessible; 
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 The duty to promote starter homes and the setting of a national threshold 
would provide a degree of certainty. However, the duty implies that starter 
homes should take precedence over other forms of affordable housing. If a 
20% requirement for starter homes is set by Government, a maximum of 
15% of completions could be affordable to rent on market schemes (we 
currently seek to achieve 17.5%) and there would be very little scope for 
other forms of affordable housing for sale such as discounted sale; 

 Starter Homes will differ in their impacts on scheme viability from 
SLDC’s current approach to intermediate housing. Greater clarification on 
the starter home product is needed before this can be quantified but this 
may mean that affordable housing targets will need to be reviewed. 

 The importance placed on starter homes by Government mean that most 
of the Government funding previously devoted to the delivery of 
affordable homes to rent is no longer available. The Homes and 
Communities Agency has been charged with delivering the Starter Homes 
agenda with opportunities such as recoverable loans and direct delivery. 

3.13 In conclusion, the Starter Homes initiative raises some major concerns about 
SLDC’s approach to the delivery of affordable housing. Wider housing 
delivery issues are being addressed through the Affordable Housing Delivery 
Study and the outcome of this will be reported to September Cabinet. The 
forthcoming Development Management Policies document and the 
replacement Local Plan offer the opportunity to update the planning policy 
framework.  

3.14 In parts of the District where the affordability gap is lower, Starter Homes may 
be an effective means of meeting some housing needs with regard to local 
incomes and house prices, particularly given that they can only be purchased 
by first time buyers under the age of 40. As noted above, the Homes and 
Communities Agency has a number of initiatives aimed at promoting starter 
homes and there is some merit in pursuing these where they are consistent 
with the wider objective within the Council plan of providing homes to meet 
needs. In parts of the Ulverston and Furness area, the affordability gap is not 
as acute as elsewhere and the promotion of Starter Homes in partnership with 
the HCA may have benefits both in terms of regeneration and in terms of 
wider housing delivery. 

West Berkshire Judgement 

3.15 The West Berkshire judgement also raises issues for the Council’s affordable 
housing policies. In general terms, if the new National Planning Practise 
Guidance were to be applied in every case, the principal change would be the 
following; 

 For schemes which are not exceptions Sites within the Parishes of 
Kendal, Grange and Ulverston,  
o affordable housing could only be sought on schemes of 11 or more 

dwellings – (currently required from schemes of nine or more dwellings 
within development boundaries and three or more outside); 

o requirements to be adjusted to take account of relevant vacant 
floorspace through the vacant building credit. 
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 For schemes which are not exceptions sites elsewhere in the South 
Lakeland Local Planning area 
o affordable housing on site could only be sought on schemes of 11 or 

more dwellings – (currently required from schemes of nine or more 
dwellings within the development boundaries of Milnthorpe and Kirkby 
Lonsdale and three or more elsewhere); 

o For schemes of between 6 and 10 dwellings, contributions should be 
by means of a commuted sum payable after the completion of units 
within the development. (currently schemes of 3 or more units are 
required to make a contribution and this is normally made by means of 
on-site provision). 

o requirements to be adjusted to take account of relevant vacant 
floorspace. 

3.16 Planning applications should be determined in line with the Development Plan 
and other material considerations. National policy and guidance is a material 
consideration. The weighing of these considerations are ultimately a matter 
for the decision maker. 

3.17 At present, where there are specific reasons for not making affordable 
provision on site, a contribution can be made based on the cost of on-site 
provision and subject to viability assessment. If this approach were widened 
to be a more general approach to affordable housing delivery for smaller 
schemes and that that approach were linked to robust delivery mechanisms, 
the overall approach to housing delivery in the Core Strategy would remain 
valid. 

3.18 The National Planning Practice Guidance advises that the Vacant Building 
Credit should not apply where a building has been abandoned and that in 
applying the credit, local planning authorities may take into account whether a 
building has been made vacant for the sole purposes of development and 
whether the building is the subject of an extant or recently expired consent for 
substantially the same development. 

Suggested Actions 

3.19 An interim position has less weight than full policy and will not have 
development plan weight unless and until worked up through the Local Plan 
process. Nonetheless, as an interim position, clarification on how the Council 
will interpret national legislation and national guidance will assist in achieving 
consistent development management decisions and give greater certainty to 
participants in the planning process. The following actions are recommended 

1) That the forthcoming Development Management Development Plan 
Document address the following issues; 

o Starter Homes; 
o Affordable Housing delivery on small sites in designated rural 

areas; 
o The application of the Vacant Building Credit and the definition of 

‘relevant buildings’ 

2) That, in the interim, Policy 6.3 continue to be applied and that where 
the planning balance justifies the application of the new planning 
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guidance, schemes of less than 10 dwellings in designated rural areas 
be allowed to contribute by means of a commuted sum equivalent to 
the cost of on-site provision (subject to viability testing). 

3) That in the interim, in applying the vacant building credit, no vacant 
building credit shall be allowable  

o where the local affordable housing needs which underpin 
development plan policy outweigh national planning practise 
guidance and the development is viable without application of the 
credit; 

o where a building has been abandoned; 
o where a building has been made vacant for the sole purpose of 

redevelopment; 
o where an existing or recently expired consent incorporating an 

affordable housing contribution exists for substantially the same 
development.  

4) That requirements for all forms of affordable housing should continue 
to be determined with regard to local incomes and house prices in line 
with the National Planning Policy Framework.  

5) That updated viability evidence prepared in association with the 
Development Management DPD be required to advise on the 
implications of Starter Homes on scheme viability; 

6) That, in areas where starter homes may be an appropriate response to 
meeting affordable housing needs such as Ulverston, the Council work 
with the Homes and Communities Agency to explore opportunities for 
direct delivery and other initiatives; 

4.0 CONSULTATION 

4.1 Preferred Options consultation on Development Management Policies is 
scheduled for November 2016 and the Local Plan adoption process provides 
for full consultation and independent scrutiny of the proposed approach. 

5.0 ALTERNATIVE OPTIONS 

5.1 The Council could continue to seek to apply its current policies without 
modification and continue to seek on site provision justified by local 
circumstances. There is a risk that if it were to do that, the policies would be 
found to be out of date at appeal which could compromise the effectiveness of 
efforts to secure affordable housing in future. 

6.0 LINKS TO COUNCIL PRIORITIES 

6.1 The Council Plan seeks to provide homes to meet needs. In that context it 
seeks to create 1000 new affordable homes for rent between 2014 and 2025. 

7.0 IMPLICATIONS 

7.1 Financial and Resources 

7.1.1 If a commuted sum based approach to affordable housing is proposed there 
will be a need for SLDC to work with Housing Associations to ensure that 
affordable housing of an appropriate type and location is delivered. Affordable 
Housing delivery will be the subject of a report to a future Cabinet. 
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7.2 Human Resources 

7.2.1 If starter homes become a significant element of the Council’s affordable 
housing to buy offer, this will mean that the process of checking eligibility for 
new affordable housing schemes will be simplified. The impacts are not yet 
known but it is possible that this will enable resource to be refocussed on a 
more proactive approach to affordable housing delivery. 

7.3 Legal 

7.3.1 Once adopted, the Development Management policies will be part of the 
Development Plan for the purposes of Section 38 of the Planning and 
Compulsory Purchase Act 2004. The legal implications of the Housing and 
Planning Act 2016 are set out above in paragraphs 3.2 to 3.7 

7.4 Health, Social, Economic and Environmental 

7.4.1 Have you completed and 
Health, Social, Economic and 
Environmental Impact Assessment? 

Yes ☐ No ☒ 

If you have not completed an Impact 
Assessment, please explain your 
reasons. 

The impacts of these changes will be 
addressed comprehensively through 
the preparation of the Development 
Management Policies Document 
which is undergoing a comprehensive 
and rigorous process of Sustainability 
Appraisal which includes full 
consideration of health, social, 
economic and environmental impacts. 

Summary of health, social, economic 
and environmental impacts. 

 

 

7.5 Equality and Diversity 

Have you completed an Equality 
Impact Analysis? 

Yes ☐ No ☒ 

If you have not completed an Impact 
Assessment, please explain your 
reasons. 

The impacts of these changes will be 
addressed comprehensively through 
the preparation of the Development 
Management Policies Document 
which is undergoing a comprehensive 
and rigorous Equality Impact 
Assessment. 

Summary of health, social, economic 
and environmental impacts. 

 

7.6 Risk 

Risk Consequence Controls required 

That Local Plan policies 
on affordable housing 

Risk of critical policies 
for Council plan delivery 

Full policy review 
through Development 
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Risk Consequence Controls required 

do not reflect current 
legislation or practice 
guidance 

being out-of-date Management Policies 
and interim position 
adopted. 

That opportunities to 
secure funding for new 
affordable homes from 
HCA are missed 

Opportunities for funding 
for affordable housing 
and wider housing 
provision may be 
missed in areas in need 
of regeneration. 

Authorisation to discuss 
scope for HCA 
involvement in site 
delivery – particularly in 
Ulverston.  

 

CONTACT OFFICERS 

Report Author – Dan Hudson – Development Strategy and Housing Manager. 
d.hudson@southlakeland.gov.uk Tel 01539 793378 

 

BACKGROUND DOCUMENTS AVAILABLE 

Name of Background 
document 

Where it is available  

South Lakeland Core Strategy South Lakeland Local Plans webpage 

Planning and Housing Act 
2016 

Legislation.gov.uk 

National Planning Practise 
Guidance – Planning 
Obligations 

Department of Communities website – Planning 
Practise Guidance 
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1/8/16 1/8/16 NA 4/8/16 NA 
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Committee Council Section 151 
Officer 

Monitoring 
Officer 

24/9/16 NA NA 1/8/16 1/8/16 

Human 
Resource 
Services 
Manager 

Leader 

 

Ward 
Councillor(s) 

 

  

1/8/16 5/8/2016 n/a   
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